
December 24, 2008

Mr . Mohinder Sandh u , P .E .
Permit Appea ls Officer
Departmen t o f Toxi c Subs tances
Cont rol
8800 Cal Center Dr i v e
Sacramento , Cali fo rnia 95826 -3 200

ADMINISTRATIVE APPEAL OF DECI SION
ON APPROVAL OF FINAL HAZARDOUS
WASTE FACILITY PERMIT RENEWAL FOR
EVERGREEN OI L INC ., DAVI S FACILITY,
DAVI S CALI FORNI A 95616

Dear Mr . Sandhu :

This i s a petition f o r revi e w of the October 24,
2008, deci sion f o r a pp roval of an operating permit
for the Evergre en Oil Inc . hazardous waste management
fac i l ity i n Davis, California.

1 . I t i s no t e d t hat DTSC ha s once again ignored t h e
"...a t l e a st 4 5 days f or public c omment ." The peri od
r equir e d by Cali fornia Code of Regula t ions, title
22, section 66 271 .9 (b) (l) . The p ubl Lc c omment
per iod wa s arb i t r ar i l y determined by DTSC to end
at 5 :00 P .M. The r e g u l a t i o n s do not require just
44 2/3 days but req u ire n o l e ss than 45 days . As
DTSC so f r equ ent l y states in i ts own documents,
days a re a s sumed t o mean calendar days not
busines s days unles s other specif ied in i t s
r e g u lat i ons . DTSC ' s public not ice has t he re fo re
mi s-re p resented the time allowed for publi c
comment . There fo re, all p r ov i s i ons i n t he fi na l
per mit a re be i ng a ppealed a nd n one o f them should
be place d i n f orc e until after t he dec is ion o n
t h i s appeal i s made . The r emedy being sought is
r e - no ti c e a nd response to my comments that were
submitted wi thi n t he r egulatory 45-day p e r i od .



2. Becaus e DTSC refused t o respo n d to publi c comments
made during the l egal p u b l i c c omment p eri o d , all
p r ovisions in t h e final permi t a r e being appealed
and none o f the m sho uld be p l a ced in f orc e after
the decision on t his a p peal i s made .

3 . The permit i s descr i bed as consi s ting of
AAt t a c hme n t A=, which is p age s l ong, a
standardized permit application, d a ted December
2 006, which is " ... hereby made part o f t h i s
permit by reference . " Only "At tachment An is
provided t o the publi c a s par t o f t h e r evi e w
document s. This i s a n i nappropriate a n d deceptive
pract i ce o n the p art o f DTSC . Al though DTSC t outs
transparency, it c ons i s t ent ly fail s to deliver as
part of i t s p e rmitting p ractice . This permit
n o tice fai led t o f o l l ow DTSC ' s expre s sed policies.

4. What regulations that dist i nguish betwe e n the
Owne r o f Real Property and the Owner o f t h e
Facility? Aren't the Owne r s, a s d e fined in the
regulations, those who own t h e land a nd s t r u c t u r e s
o f the Facili ty? Who is responsible f or Closure
and Corrective Ac t i o n in t h e event that Everg r e e n
Oi l, I nc. files f or bankruptcy- --as many DTSC
f a c il i t i e s have d one? How does thi s carefu l and
deceptive parsing o f owne r s h i p descript i o n affect
a l l of the regulatory ob l i g a t ion s accru ing to
owne rship? Is the Chew Family Trust r e s p o n s i b l e
f or Closure and Corrective Act i on if Evergre en Oil
Inc . is ban krupt? The e xist ing r e g u lati o n s d o n o t
describ e o r define "Owner of Rea l Property"
t h erefore it appears that DTSC is creating a n
u nderg round regulat i on t o s at isfy the Fa ci l i t y and
true Owner . Please e xplain why , DTSC's actions in
this permit should not be cons idere d an
underground regulation and "t r eate d acco r d i ng ly.
The fa ilure t o identify the "owner s" i n
r e g u l a t i o n - c o n s i s t e n t l ang uage and t o i d e ntify
thei r responsibilities as to cor r e ct i ve a c t i o n is
h ereby appealed .

5 . The Permit does not e xpla in t h e di f fe rence between
Op e r a t ion Plan and Permit Appl i c a t i on . DTSC
appears t o use the terms interc hangeably without
any regulatory def inition f o r t he t erm Operation
Plan . The r e g ulations do not pro v ide f or the
creation o f terms o f a r t . The use o f t hi s term in



an operat i v e fashion i s here by appealed .

6. I hereby appeal the Co r r ective Ac tion section of
the Permit because Californi a Code o f Regulat ions,
t i t l e 22, requires that c orrective act ion be
specified in the permit . No sche d u l e o f compl i ance
provided in t h e draft permi t a nd there i s no
e vidence that any form o f c orre ctive a ction
mechanism, such as a Correct ive Con s e nt Ag r e e men t ,
e x ists. DTSC is c l ear l y n o t satis f ying the
c orrective r e qui r e me n t s i n the applicable statutes
and regulations f or issuance o f thi s pe rmi t .

7 . I he r e by appeal t he Cor r e c tive Ac t i o n section o f
t he Permit becau se the AFR for cor r ective action
i s required by s tatu te t o be i ncluded in permits
i s s ue d by DTSC. Why isn=t thi s addres s ed? Why
i s n=t t he AFR f or correct ive action a ddressed i n
t h e correc tive sec t i on of t he pe rmit? By its
silence o n corrective act i on AFR, i t is believed
that t h i s permi t i s inconsisten t wi t h and
contradictory t o the intent of H&SC 325 2 00 . 1 0 (b ) .
Th i s s e ction o f the H&SC requi res that, ~en
corrective ac t i on cannot be completed prior to
i s s uan c e of the permit, the permit shal l c ontai n
schedules o f compliance for correcti ve acti on an d
a s surance s o f f i n an c i a l responsi bility f or
completing t he cor r ective action . : [H&SC
325 2 00 .10 (b)] Ti tle 22 s tate s A Tb a t the permit or
order [emphasis added ] will contain schedules of
c ompl iance f or s uch cor recti ve action ( wh e r e such
corre ctive action cann o t be completed prior t o
i s suanc e o f tbe p ermit ) and assurances of
finan cial respon s i b i l i t y for c ompleting such
corrective action . : [Title 22 CCR 36 62 64 . 1 01 (b ) ] Ir
perusing the con s e n t agre eme n t , i t is clear t ha t
DTSC ha s not comp l etel y a ddressed cor r ective
action , since i t o n l y finished the RCRA Fa c i l ity
Assessment (RFA) in May 2004 , [fo r a fa c i l i t y t ha t
had oper a t e d ov e r 20 y ears ] just before i s s u a nce
o f the draft permit but ha s f a i l ed t o requ i re
corrective action AFR in the permit. More ove r ,
there appears t o be no schedule o f complianc e f or
completion o f corrective action in t he permi t
p roper . Note, that no r efe r e nc e is made in t he
Permit as t o wh e t he r DTSC h a s determined t hat
cor r e c t i v e action is compl ete - --either through
c onclusions o f an RFA, i nvestigative work under an



RFI, or t h r o ug h implementat i o n of a remedy
selec ted . DTSC is attempt i ng to e n d r un its
o bligati o n t o make a clear a d mi n i s tra tive
decision - - - -subject to public c omme nt a nd CEQA--­
on the i s s u e of correct ive a c tion.

8. I petition that the correct i v e a ct ion sectio n o f
the Permit is re-writt en t o be s pecif i c a s t o what
consti tutes the "Facili ty" fo r purposes of
correc t ive act ion. Specifica l l y, despite
Ev e r g r e e n only using a fra c t i o n of the involved
parce l , corrective ac tion ne eds to b e a pp l i c a bl e
across a ll of the property, not just tha t port i o n
carved out f or use by Evergreen.

9 . I peti tion t hat Section 111 . 3 be
revised. DTSC c laims that its
decision is exempt from t he
requirements o f CEQA. This sect i o n
of t he Permit i s inaccurate. DTSC
has failed t o p rovide for c orrec t i ve
action financia l assurance a nd hence
the re are substantia l po tent i al
environmental imp a c t s . Delay o r
permanent i n a b il i t y t o perform
corrective act ion ac t ivi t ies is
c learly a significant envi ronmental
imp a c t .

10 . 1 petit ion t ha t specific const ruc tion s t a ndard s
for the secondary containment be included as
per mit condi tions in · Sect ion IV. Us e o f a bucke t
or drip pan is not a substi t u te for the r egulatory
requirement for secondary containmen t .

11 . 1 petition that a specia l c ondi t i o n be added to
Section IV of the Permit t o r equi r e t hat Uni t # 3
be fenced as required by the r egulat ions to
control the unit and t hat c ondit i o n s b e a d de d as
t o removal of wastes from the s ump .

12. I pe t ition that a condition be a dd e d t o Sect ion
IV t ha t r equ i r e s any t a nker awai t ing unl oa d i ng to
be within a fen c e d area as we l l a s a cond it ion to
acknowledge that if the tanker i s placed in Unit
#3, that that placement c ons t i t u tes a c cep tance of
the was te .

13. I petition that a con d i t ion be added to Section
I V t o e xplain s pecif ica l ly h ow i ntentiona l mi xing



will be recognized .

14 . I petition that Section IV be modified t o
eliminate the exemption f or testing f or PCBs . The
existing condition " legalizesH dilution o f PCB
containing l oads with non-PCB conta ining
truckloads .

15 . I petition that a condition be added to Sec tion
IV to specify the repairs necessary t o mainta i n
the secondary containment . Specifical ly,
something more secure than a simple bead o f calk
or an even thinner coating must be provided to
address any through-going cracks . DTSC must
address how such cracks will be recognized and how
t h e y will be fixed .

I pet ition that this permit be re ­
not iced and all comments received during
a t rue 4S-day comment period be
r e s p onde d to. I further petition that
the permittee required to have in place
corrective action APR and include a
compliance s c he d u l e in the permi t before
its re-issuance .

If you have questions r e g a r d ing the
for egoing comments please call me at
(31 0) 455-1962 .

Sincerely,

Ph i l ip Chandler
2615 Marquet te
Topanga, CA 9029 0




